Brigham Young University Law School

BYU Law Digital Commons
Utah Court of Appeals Briefs

2000

State of Utah v. Shephard Wheeler : Brief of
Appellant
Utah Court of Appeals

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca2
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Kristine M. Rogers; attorney for appellant.
Jan Graham; attorney general; Attorney for appellee.
Recommended Citation
Brief of Appellant, Utah v. Wheeler, No. 20000107 (Utah Court of Appeals, 2000).
https://digitalcommons.law.byu.edu/byu_ca2/2617

This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.

IN THE COURT OF APPEALS OF THE STATE OF UTAH

STATE OF UTAH,
Plaintiff7Appellee,
CaseNo.20000107-CA
vs.
Priority No. 2

SHEPHARD WHEELER,
Defendant/Appellant.

BRIEF OF APPELLANT

Appeal from a conviction of one count of Attempted Illegal PossessionUse
of a Controlled Substance, a Class A Misdemeanor in the Third District
Judicial Court, in and for Salt Lake County, State of Utah, the Honorable
Dennis Frederick presiding.

KRISTINE M. ROGERS (#6978)
712 Judge Building
8 East Broadway (300 South)
Salt Lake City, Utah 84111
Telephone: (801) 994-6000
Attorney for Defendant/Appellant
JAN GRAHAM
Attorney General
Heber M. Wells Bldg, 6th Floor
160 East 300 South
Salt Lake City, Utah 84114

FILED
Utah Court of AftMafe

Attorney for Plaintiff/Appellee

JUN 7 7 ?n00
Julia D'Aleeandro
Clerk of the Court

IN THE COURT OF APPEALS OF THE STATE OF UTAH
STATE OF UTAH,
Plaintiff/Appellee,
Case No. 20000107-CA
vs.
SHEPHARD WHEELER,

Priority No. 2

Defendant/Appellant.

BRIEF OF APPELLANT
Appealfroma conviction of one count of Attempted Illegal Possession'Use
of a Controlled Substance, a Class A Misdemeanor in the Third District
Judicial Court, in and for Salt Lake County, State of Utah, the Honorable
Dennis Frederick presiding.
KRISTINE M. ROGERS (#6978)
712 Judge Building
8 East Broadway (300 South)
Salt Lake City, Utah 84111
Telephone: (801) 994-6000
Attorney for Defendant/Appellant
JAN GRAHAM
Attorney General
Heber M. Wells Bldg, 6th Floor
160 East 300 South
Salt Lake City, Utah 84114
Attorney for Plaintiff/Appellee

TABLE OF CONTENTS
Page

JURISDICTIONAL STATEMENT

1

ISSUES PRESENTED FORREVIEW

I

STANDARD OF REVIEW

2

STATUTES, RULES AND CONSTITUTIONAL PROVISION

2

STATEMENT OF CASE

2

FACTS

3

SUMMARY OF ARGUMENT

5

ARGUMENT

6

CONCLUSION

10

ADDENDA

Attached

TRANSCRIPT (Hearings 12-3-99 and 1-7-00)

Attached

ii

TABLE OF AUTHORITIES
CASES

Page(s)

State v. Anderson. 929 P.2d 1107 (Utah 1996)

2

State v. Preece. 971 P.2d 1 (Utah Ct. App. 1998)

2

Strickland v. Washington. 466 U.S. 668, 104 S.Ct. 2052 (1984)

7

State v. Morgan. 813 P.2d 1207, 1210-11 (Utah App. 1991)
(Citing State v. Eldredge. 773 P.2d 29, 35 (Utah), cert, denied,
493 U.S. 814, 110 S.Ct. 62, 107 L.Ed.2d 29 (1989))

9

State v. Menzies. 889 P.2d 393, 403 (Utah 1994)

9

State v. Dunn. 850 P.2d 1201, 1208-09 (Utah 1993)

9

STATUTES
Utah Code Ann. § 78-2a-3(2)(e)(1996)

1
RULES

Rule 17(a)(2) Utah Rules of Criminal Procedure

5

Rule 22(a) Utah Rules of Criminal Procedure

6, 7

Rule 22(b) Utah Rules of Criminal Procedure

5, 6

OTHER
Sixth Amendment to the Constitution of the United States

7

Article 1, Section 12 of the Utah Constitution

7

ill

IN THE COURT OF APPEALS OF THE STATE OF UTAH
STATE OF UTAH,
Plaintiff/Appellee,
Case No. 20000107-CA
vs.
Priority No. 2

SHEPHARD WHEELER,
Defendant/Appellant.

BRIEF OF APPELLANT
JURISDICTIONAL STATEMENT
Jurisdiction is conferred on this Court by Utah Code Ann. § 78-2a-3(2)(e)
(1996), which grants the Utah Court of Appeals appellate jurisdiction to review
"appeals from a court of record in criminal cases, except those involving a conviction
of a first degree or capital felony."
ISSUES PRESENTED FOR REVIEW
I.

Whether Defendant/Appellant was deprived of effective assistance of

counsel when defense counsel failed to object to Defendant's sentencing by the
District Court in absentia and when counsel failed to advise the Court that, pursuant to
plea negotiations, the State would affirmatively recommend that the Defendant receive
drug and alcohol treatment and mental health counseling and when counsel failed to
advise the Court that the Defendant suffers from brain damage.

II.

Whether the District Court committed plain error when it sentenced the

Defendant in absentia and failed to give defense counsel the opportunity to provide
information in mitigation of sentence and failed to give counsel for the prosecution an
opportunity to offer information material to the sentence, contrary to the Utah Rules
of Criminal Procedure.
STANDARD OF REVIEW
This appeal involves mixed questions of fact and law. Questions of law are to be
reviewed for correctness. State v. Anderson. 929 P.2d 1107 (Utah 1996). Issues of
fact shall be reviewed for clear error. State v. Preece, 971 P.2d 1 (Utah Ct. App.
1998).
STATUTES, RULES AND CONSTITUTIONAL PROVISIONS
All statutes, rules, and constitutional provisions referenced in this brief are set
forth in the Addenda attached hereto.
STATEMENT OF THE CASE
On December 3, 1999, Defendant/Appellant Shephard Wheeler entered a guilty
plea to Attempted Possession of a Controlled Substance, a Class A Misdemeanor (see
Transcript of Hearings 12-3-99 and 1-7-00, attached hereto, at TR. p. 7). Defendant,
who was out of custody, was ordered to report to Adult Probation and Parole for a
pre-sentence report and ordered to return to for sentencing on January 7, 2000, at
8:30 a.m. to be sentenced (TR. p. 10).
Defendant was represented by Andrea Garland of Salt Lake Legal Defender
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:

On January 7, 2000, Mr. C Bevan Cony appeared in Ms. Garland's stead on
behalf of the Defendant. The Defendant did not appear for sentencing. Further, the
Defendant did not report to Adult PIOIMIIOI i ami \\\M\U Un n \nv scnleiice n.poil .null
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The Court found that the Defendant's absence at the proceeding was voluntary

commitment to be issued forthwith (TR. r
FACTS
Defendant/Appellant Shephard Whccki ^aiiu> hum in.im damage anr* ^~
a nticipate<

i 'I

for Defena
th e state would affirmatively recommend at sentencing diat Mr. •
Wheeler receive drug and alcohol treataent as well as mental health counseling (TR
p 41 At Mr * \ In Tier s charge ot plea hearing, Ms Kreeck Mendez, appearing as
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extra time w ith "the Defendant to explain 'the Statement of Defendant in the simplest
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accepting the Defendant's plea on December 3, 1999. The hearing of that date
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proceeded as follows:
THE COURT: Mr. Wheeler, that is a Friday morning at 8:30.
You be here with your lawyer for sentencing at that time. Do
you understand?
THE DEFENDANT: Yes, I do.
THE COURT: In the meantime, I am going to give you a
referral slip here that you are to take with you. As soon as you
leave this courtroom, you go to the Office of Adult Probation and
Parole, which is listed on that slip, and give them the information
they need to do the presentence report; got it?
THE DEFENDANT: Yes, sir.
THE COURT: Is there any reason known to the Prosecution
why the Defendant shouldn't remain on release pending
sentencing?
MR. PARKER: No, Your Honor.
THE COURT: I am going to allow you, Mr, Wheeler, to remain
out pending sentencing so long as you comply with the terms and
conditions of your release without fail; do you follow me?
THE DEFENDANT: Yes, I do.
THE COURT: All right. Counsel, then if there's nothing
further, then that will be the order. (TR. p.9)
The sentencing hearing of Defendant on January 7, 2000, proceeded as follows:
THE COURT: Counsel, thank you. This is State of Utah v.
Shepard Wheeler, Case No. CR99-1193.
Mr. Cony, have you been in touch with Mr. Wheeler?
MR. CORRY: Your Honor, Ms. Garland informed me that she
has not been in touch with him and that he is not here this
morning.
THE COURT: Mr. Shepard Wheeler is not in the courtroom?
4

Or anyone on his hohall?
I will, Counsel, make the determination at "this stage that he" s
voluntarily absented himself from these proceedings. He entered
a plea of guilty on the 3 rd of December of 1999, to the Class A
Misdemeanor charge of Attempted Possession of a Controlled
Substance, was directed to appear for presentence report; did not
do so. A warrant was previously issued for his arrest. And given
the fact that he has failed to comply with the Court's previous
orders, I will sentence him to a period of one year in the Salt
Lake County Jail, the commitment to be issued forthwith
Mr. Updegrove, if you will prepare the findings of fact and
conclusions of law and order barring voluntarily termination and '
submit those to me, I'd appreciate it
And thank you, Mr. I orry
MR. COR R \ : I In,ink \umi >' nil II ill i 11 Inning iul|tiiitiinl I
(TR-p 11)
SUMMARY OF THE ARGUMENT
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to sentence the Defendant and when he failed to advise that Court that the Defendant
suffers from brain damage and that, pursuant to plea negotiations, the State agreed to
affirmatively recommend at sentencing that the Defendant receive drug and alcohol
treatment and mental health counseling.
The Court committed plain error when it sentenced the Defendant in absentia
without an adequate factual basis upon which to conclude the Defendant's absence
was voluntary and when it failed to give counsel for the defendant an opportunity to
present information in mitigation or show legal cause why Defendant should not be
sentenced. The Court committed further plain error when it failed to give the
prosecution an opportunity to present information material to imposition of sentence.
ARGUMENT
If a Defendant fails to appear for sentence, a warrant for Defendant's arrest
may be issued by the Court. If, however, the Defendant voluntarily absences himself
from his sentencing hearing, he may be sentenced in absentia pursuant to Rule 22(b),
Utah Rules of Criminal Procedure. However,
Before imposing sentence, the court shall afford the Defendant an
opportunity to make a statement and to present any information in
mitigation of punishment to show any legal cause why sentence
should not be imposed. The prosecuting attorney shall also be
given an opportunity to present any information material to the
imposition of sentence. Rule 22(a), Utah Ruled of Criminal
Procedure.
Three errors were committed when the Court imposed sentence on the
defendant.

First, the Court noted that the Defendant failed to get a pre-sentence report

and was informed by stand-in counsel for Defendant that the Defendant had not been in
6

contact with counsel of record. Based on this information, the Court erroneously
concluded that it could sentence the Defendant in absentia. Defendant's counsel failed
to object.
Second, the Court imposed a sentence without affording Defendant's counsel an
opportunity to present any information in mitigation of punishment as is mandated by
Rule 22(a) of the Utah Rules of Criminal Procedure. Again, Defendant's counsel did not
object.
Third, the Court failed to give the prosecution an opportunity to present any
information material to imposition of sentence as is mandated by Rule 22(a) of the Utah
Rules of Criminal Procedure. Consequently, the Court was not advised at sentencing that
the Defendant suffers from brain damage and that the prosecution had, in prior
negotiations, agreed to affirmatively recommend that he be given drug and alcohol
treatment and mental health counseling at sentencing.
I.

Defendant was Deprived of His Right to Effectiveness of Counsel.

Article 1, Section 12 of the Utah Constitution and the Sixth Amendment to the
Constitution of the United States guarantees to an individual, charged criminally,
effective assistance of counsel counsel. Counsel is ineffective, in violation of the Sixth
Amendment, where he (i) performs deficiently, and (ii) that deficient performance results
in prejudice.

Strickland v. Washington. 466 U.S. 668, 104 S.Ct. 2052 (1984).

Defendant's counsel's performance was deficient because he failed to object when the
Court proceeded to sentence the Defendant in absentia without an adequate basis on
which to conclude that the Defendant was voluntarily absent.
7

Although Defendant had notice of the sentencing date, reasons for his absence are
unknown. The record indicates a variety of possibilities including brain damage, drug
and alcohol problems and the possibility that he was incarcerated on another matter. It
is even possible that the Defendant looked in the court room and did not see either Ms.
Garland or Ms. Kreeck-Mendez and therefore did not come into the courtroom. Although
Mr. Wheeler's case was called in the courtroom, Mr. Cony did not step into the hallway
where Defendantsfrequentlywait for counsel and call the Defendant's name. Counsel
and the Court failed to even consider any possible alternative explanations as to the
Defendant's absence.
Further, Defendant's counsel's performance was deficient when he failed to advise
the Court that the Defendant suffers brain damage and that the State agreed, pursuant to
plea negotiations, to affirmatively recommend at sentencing that Defendant receive drug
and alcohol treatment and mental health counseling. Counsel's deficient performance
resulted in the Defendant being sentenced in absentia and in the Defendant being
sentenced to the maximum incarceration allowed by law rather than being given the
benefit of his plea agreement which included affirmative recommendation by the State
that the Defendant be given an opportunity to receive drug and alcohol treatment and
mental health counseling.
II.

The Court Committed Plain Error in Sentencing Defendant.

While counsel was ineffective in representation of Defendant, the Court
committed plain error when it erroneously concluded that the Defendant was voluntarily
absent from the sentencing hearing and when it disregarded a statutory mandate that
8

Defendant's counsel be given the opportunity to present any information in mitigation
of punishment to show legal cause why sentence should not be imposed, as well as
disregarding the statutory mandate that the prosecuting attorney be given the opportunity
to present information material to imposition of sentence.
Plain errors are those that 'should have been obvious to the trial court and that
affect the substantial rights of the accused." State v. Morgan, 813 P.2d 1207, 1210-11
(Utah App. 1991) (Citing State v. Eldredge, 773 P.2d 29, 35 (Utah), cert, denied 493
U.S. 814, 110 S.Ct. 62, 107 L.Ed.2d 29 (1989)).
[Defendant must establish the trial court committed "plain error" by demonstrating
"(i) [a]n error occurred; (ii) the error was obvious; and (iii) the error was harmful." State
v. Menzies, 889 P.2d 393, 403 (Utah 1994). An error is harmful if "absent the error,
there is a reasonable likelihood of a more favorable outcome," or if "our confidence in
the verdict is undermined." State v. Dunn, 850 P.2d 1201, 1208-09 (Utah 1993).
In accordance with Menzies and Dunn, Id., (i) error occurred when the Court
failed to follow statutory mandates; (ii) the error was as obvious as the statutory language
is plain and the Judge who presided over the hearing is well experienced; and, (iii) the
error was harmful because the error resulted in the Defendant being sentenced in absentia
and in the Defendant being sentenced to the maximum incarceration allowed by law
rather than being given the benefit of his plea agreement which included affirmative
recommendation by the State that the Defendant be given an opportunity to receive drug
and alcohol treatment and mental health counseling.

o

CONCLUSION
Based on the foregoing, Defendant/Appellant Shephard Wheeler respectfully
request that his case be remanded to the District Court for further proceedings.
RESPECTFULLY SUBMITTED this 27th day of June, 2000.

KRISTINE M. ROGERS^
Attorney for Defendant/Appellant

in

CERTIFICATE OF DELIVERY
I, KRISTINE M. ROGERS, hereby certify that I have caused to be delivered
eight copies of the foregoing Appellant's Brief to the Utah Court of Appeals, 450 So.
State Street, 5th Floor, P.O. BOX 140210, Salt Lake City, UT 84114-0210, and four
copies to the Utah Attorney Generals Office, Heber M. Wells Building, 160 East 300
South, 6th Floor, P.O. BOX 14054, Salt Lake City, UT 84114-0854, this 27th day of
June, 2000.

KRISTINE M.ROGER?

DELIVERED this 27th day of June, 2000.
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ADDENDA
I.

UTAH RULES OF CRIMINAL PROCEDURE:
Rule 17(a)(2)
In prosecutions for offenses not punishable by death, the defendant's voluntary
absencefromthe trial after notice to defendant of the time for trial shall not
prevent the casefrombeing tried and a verdict or judgment entered therein
shall have the same effect as if defendant had been present[.]
Rule 22(a)
Before imposing sentence, the court shall afford the Defendant an opportunity
to make a statement and to present any information in mitigation of punishment
to show any legal cause why sentence should not be imposed. The prosecuting
attorney shall also be given an opportunity to present any information material
to the imposition of sentence.
Rule 22(b)
On the same grounds that defendant may be tried in defendant's absence,
defendant may likewise be sentenced in defendant's absence. If a defendant
fails to appear for sentence, a warrant for defendant's arrest may be issued by
the court.

II.

UTAH CODE ANNOTATED:
Section 78-2a-3(2)(e)(1996)

(2) The Court of Appeals has appellate jurisdiction, including jurisdiction of
interlocutory appeals, over:
(e) appeals from a court of record in criminal cases, except those
involving a conviction of a first degree of capital felony.

CONSTITUTION OF THE UNITED STATES OF AMERICA:
Amendment VI.
In all criminal prosecutions, the accused shall enjoy the right to a speedy and a
public trial, by an impartial jury of the State and district wherein the crime shall
have been committed, which district shall have been previously ascertained by
law, and to be informed of the nature and cause of the accusation; to be
confronted with the witnesses against him; to have compulsory process for
obtaining witnesses in his favor, and to have the Assistance of counsel for his
defense.

UTAH STATE CONSTITUTION
Article 1, Section 12, Rights of Accused Persons.
In criminal prosecutions the accused shall have therightto appear and defend
in person and by counsel, to demand the nature and cause of the accusation
against him, to have a copy thereof, to testify in his own behalf, to be
confronted by the witnesses against him, to have compulsory process to compel
the attendance of witnesses in his own behalf, to have a speedy public trial by
an impartial jury of the county or district in which the offense is alleged to
have been committed, and therightto appeal in all cases. In no instance shall
any accused person, before final judgment, be compelled to advance money or
fees to secure therightsherein guaranteed. The accused shall not be compelled
to give evidence against himself; a wife shall not be compelled to testify
against he husband, nor a husband against his wife, nor shall any person be
twice put in jeopardy for the same offence.
Where the defendant is otherwise entitled to a preliminary examination, the
function of that examination is limited to determining whether probable cause
exists unless otherwise provided by statute. Nothing in this constitution shall
preclude the use of reliable heresay evidence as defined by statute or rule in
whole or in part at any preliminary examination to determine probable cause or
at any pretrial proceeding with respect to release of the defendant if appropriate
discovery is allowed as defined by statute or rule.
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1
PROCEEDINGS
2
THE COURT: All right Number 4 on the
3 calendar, State of Utah v. Shepard Wheeler, Case
4 No. CR99-1193.
5
Ms. Kreeck-Mendez, you are appearing in
6 this matter for the Defendant?
7
MS. KREECK MENDEZ: I am. Ms. Garland is
8 actually his lawyer. I've talked to him, gone over
9 this. He's fine with me handling this case.
10
THE COURT: Henceforth or for this
11 morning?
12
MS. KREECK MENDEZ: For this morning.
13
THE COURT: You, sir, are Shepard
14 Wheeler, is that correct?
15
THE DEFENDANT: Yes, sir.
16
THE COURT: And you understand
17 Ms. Kreeck Mendez is appearing for your lawyer,
18 Ms. Garland?
19
THE DEFENDANT: Yes, sir, I do.
20
THE COURT: That's agreeable with you?
21
THE DEFENDANT: Yes, sir.
22
THE COURT: And, Mr. Parker, you are here
23 on behalf of the State?
|24
MR. PARKER: I am.

want a trial date?
MS. KREECK MENDEZ: No, Your Honor. He
will plead guilty to Attempted Possession of a
Controlled Substance, a Class A Misdemeanor.
THE COURT: And to your knowledge,
Ms. Kreeck Mendez, arc there any other
representations being made by the State here in
resolution of this claim?
MS. KREECK MENDEZ: Your Honor, I haven't
noticed this before, but if Mr. Parker will look at
his file and Ms. Garland's file notes, they are going
to be recommending affirmatively alcohol and drug
treatment as well as mental health counseling.
MR. PARKER: That is not reflected in
mine. All that's reflected is just an offer of a
Class A Misdemeanor.
THE COURT: Well - but, if they chose
not to, that would be a worthwhile recommendation in
any event which would have, however, no punitive
affect on the Defendant's status here before me
today.
You have discussed the wisdom of this
plea with your client, Ms. Kreeck Mendez?

Page 4
1
MS. KREECK MENDEZ: I have.
2
THE COURT: And you've gone over the
3 Statement of the Defendant with him?
4
MS. KREECK MENDEZ: I have. And, Your
5 Honor, he has some brain damage, so 1 took a little
6 extra time. We talked about it, talked about it in
7 terms of the case and just — I carefully went
8 through it in very simple terms.
9
THE COURT: And you are persuaded
10 therefore that he understand the effect and meaning
11 of what he's about to do here?
12
MS. KREECK MENDEZ: I believe he does.
13
THE COURT: Mr. Parker, does that fairly
14 state the proposed resolution from your perspective?
15
MR. PARKER: It does, Your Honor.
16
THE COURT: Mr. Wheeler, do you
17 understand what's being proposed here?
18
THE DEFENDANT: Yes, sir, I do.
19
THE COURT: And you have talked this over
20 with not one but probably both of your lawyers?
21
THE DEFENDANT: Yes.
22
THE COURT: And you've gone over the
23 Statement of the Defendant with your lawyer,
24 M<5 KTWVV

Mm/L»»9
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THE COURT: And you understand that
statement?
THE DEFENDANT: Yes, I do.
THE COURT: Do you have any questions at
all about it?
THE DEFENDANT: NO, I don't
THE COURT: Have any threats or promises
been made to you or against you to get you to enter
tins plea of guilty, other than what's been stated
here in open court?
THE DEFENDANT: No, sir.
THE COURT: In other words, you arc doing
this freely and voluntarily, Mr. Wheeler?
THE DEFENDANT: Yes, sir, I am.
THE COURT: You understand, as a criminal
Defendant, by entering a plea of guilty you arc
waiving certain constitutional rights that you
otherwise have?
THE DEFENDANT: Yes.
THE COURT: Including the right to be
tried by a jury of eight people, the right to require
the State to prove their case against you beyond a
reasonable doubt, to the unanimous satisfaction of
that jury of eight people, the right to confront and

[25 cross-examined witnesses produced by the State

r-NTENONG, 12-3-99 & 1-7-00
Page 7 I

1 signed this statement you are admitting as true and
2 correct the following facts and elements involved in
3 the Class A Misdemeanor crime of Attempted Possession
4 of a Controlled Substance?
5
TOE
DEFENDANT: Yes.
6
THE COURT: specifically that at the
7 location of 220 West 300 South in Salt Lake County on
8 the 13th of October of 1999, you intentionally,
9 knowingly attempted to possess a controlled
10 substance, specifically cocaine. Those facts and
111 elements are true and correct; are they not?
12
THE DEFENDANT: Yes.
13
THE COURT: You understand that those
114 facts and dements constitute a Class A Misdemeanor
15 crime for which you could be sentenced by this Court
116 to a period of up to one year in the Salt Lake County
17 Jail and/or fined up to the sum of $2,500 plus a
118 surcharge on any fine imposed. Do you understand
19 that?
20

j

THE DEFENDANT: Yes, sir.

21
THE COURT: Knowing the potential penalty
22 involved here, do you want to proceed with this
23 arrangement that the lawyers have worked out?
24

25

THE DEFENDANT: Yes, sir.

TOE

COURT: And you are still doing it

Page
Page 6 I
1 against you, the right to compel the attendance of
1 freely and voluntarily?
2 witnesses in your own behalf at no cost to you, the
2
THE DEFENDANT: Yes, sir, I am.
3 right to remain silent during the trial if you choose
3
THE COURT: I will accept the Statement
4 or to take the stand and testify in your own behalf
4 of the Defendant. I find that he's executed the same
5 if you chose, and the right to appeal in the event a
5 freely voluntarily and knowingly.
6 jury finds you guilty of the charges that are tried;
6
To the charge set forth in the
7 all of which rights as well as any others on that
7 Information, Mr. Wheeler, which has now been amended,
8 statement that we may not have now discussed, you are 8 Count I, Attempted Unlawful Possession of a
9 waiving by the entry of the guilty plea. Do you
9 Controlled Substance, a Class A Misdemeanor, what is
10 your plea?
10 understand?
11
THE DEFENDANT: Yes, sir.
II
THE DEFENDANT: I'm guilty.
12
THE COURT: And knowing of those waivers,
12
THE COURT: I will accept the guilty plea
13 do you want to proceed with this plea arrangement
J 13 and dismiss Count n of the Information in the
14 that the lawyers have worked out?
14 interest of justice.
15
THE DEFENDANT: Yes, sir, I do.
15
Mr. Wheeler, you have therightnow to be
16
THE COURT: And you are still doing this
116 sentenced in this matter in no less than two nor more
17 freely and voluntarily?
17 than 45 days from today's date. In addition, you
18
THE DEFENDANT: Yes, I am.
18 have the right for good cause shown in no more than
19
THE COURT: Are you prepared to sign that
19 30 daysfromtoday's date to move to set aside the
20 statement at this time?
|20 guilty plea entered here.
21
THE DEFENDANT: Yes.
21
I believe a presentencereportwould be
22
THE COURT: You may do so.
22 appropriate.
23
The Defendant and both Counsel have
23
Ms. Kreeck Mendez, do you agree?
|24 signed the Statement of the Defendant
I
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sentencing...
1
2
THE CLERK; January 7th.
3
THE COURT: January the 7th.
4
Mr. Wheeler, that is a Friday morning at 8:30. You
be here with your lawyer for sentencing at that
5
6
time. Do you understand?
7
THE DEFENDANT: Yes, I do.
THE COURT: In the meantime, I am going
8
to give you a referral slip here that you are to take
9
with you. As soon as you leave this courtroom, you
10
go to the Office of Adult Probation & Parole, winch
11
is listed on that slip, and give them the mformation
12
they need to do the presentence report; got it?
13
14
THE DEFENDANT: Yes, sir.
THE COURT: Is there any reason known to
15
the Prosecution why the Defendant shouldn't remain on 16
release pending sentencing?
17
MR. PARKER: No, Your Honor.
18
THE COURT: I am going to allow you,
19
Mr. Wheeler, to remain out pending sentencing so long 20
as you comply with the terms and conditions of your
21
release without fail; do you follow me?
22
THE DEFENDANT: Yes, I do.
23
THECOURT: Allright Counsel, then if
24
there's nothing further, then that will be the order.
25

1
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MS. KREECK MENDEZ: Okay, thank you.
MR. PARKER: Thank you, Your Honor.
(Hearing adjourned.)
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PROCEEDINGS
(January 7, 2000.)
THECOURT: Counsel, thank you. This
is State of Utah v. Shepard Wheeler, Case No.
CR99-1193.
Mr. Cony, have you been in touch with
Mr. Wheeler.
MR. CORRY: Your Honor, Ms. Garland
informed me that she has not been in touch with him
and that he is not here this morning.
THE COURT: Mr. Shepard Wheeler is not in
the courtroom? Or anyone on his behalf?
I will, Counsel, make the determination
at this stage that he's voluntarily absented himself
from these proceedings. He entered a plea of guilty
on the 3rd of December of 1999, to the Class A
Misdemeanor charge of Attempted Possession of a
Controlled Substance, was directed to appear for
presentence report; did not do so. A warrant was
previously issued for his arrest And given the fact
that he has failed to comply with the Court's
previous orders, I will sentence him to a period of
one year in the Salt Lake County Jail; the ajmmitment
to be issued forthwith.
Mr. Updegrove, if you will prepare the

Page 12
1 findings of fact and conclusions of law and order
2 barring voluntarily termination and submit those to
3 me, I'd appreciate i t
4
And thank you, Mr. Corry.
5
MR. CORRY: Thank you, Your Honor.
6
(Hearing adjourned.)
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t, MLUHWAV, ocr. do hereby oarttfy that I
6
7 am • Certified Court Tmchber in end for the SOB
8 of Utah;
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13
14 2000.
IS
16
(Signature)
BmJBWAY.CCT
17
18
19 MLUB WAY is a Certified Court Transcriber
20 working under xny direction.
21
ANNA BENNETT, CS*
22
23
24
25

1

Condenselt TM
Page 13

XTENCING, 12-3-99 & 1-7-00

